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I. INTRODUCTION

There are some relatively clear boundaries between law and engineering.

I do not design wastewater facilities or draw floodplain maps.
You do not file lawsuits.

But in environmental law, there are many gray areas where issues are mixed legal
and technical problems.

Permit application and negotiation
Ordinance development
Contracts and agreements

This presentation will review some of those areas where there are mixed legal and
technical issues.  I want to highlight some of the areas where lawyers bring a
different set of skills and perspectives.  There are many areas where we can work
most effectively when we work together.

II. ETHICAL STANDARDS

A. State Licensing Standards for Professional Engineers

1. Overview

a. State statutory provision in Wis. Stat. ch. 443.
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b. Specific administrative code provisions in Wis. Admin. Code
ch. A-E8

2. Specific issues in A-E8.

a. A-E 8.04 Offers to perform services shall be truthful:

(3)  May not offer to perform, nor perform, services which the
registrant or licensee is not qualified to perform by education
or experience without retaining the services of another who is
qualified.

b. A-E 8.05 Conflicts of Interest

c. A-E 8.08 Maintenance of Professional Standards.

An architect, landscape architect, professional engineer,
designer or professional land surveyor: (1) Shall use
reasonable care and competence in providing professional
services.

d. A-E 8.09 Adherence to statutes and rules

B.  Geologists, Hydrologists and Soil Scientists Licensing Standards

1. Overview

a. Wis. Stat. § 407.08  Disciplinary proceedings and actions

b. Wis. Admin. Code GHSS 5.03  Unprofessional conduct

2. Wis. Admin Code GHSS 5.03  Unprofessional conduct

(14)  Offering to perform or performing services which the licensee
is not qualified to perform by education or experience without
retaining the services of another who is qualified.

C. Unauthorized Practice of Law – Wis. Stat. §757.30(2)

1. Statutory Provisions

(2) Every person who appears as agent, representative or
attorney, for or on behalf of any other person, or any firm,
partnership, association or corporation
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in any action or proceeding in or before any court of record, circuit
or supplemental court commissioner, or judicial tribunal of the
United States, or of any state,

or who otherwise, in or out of court, for compensation or
pecuniary reward gives professional legal advice not incidental
to his or her usual or ordinary business,

or renders any legal service for any other person, or any firm,
partnership, association or corporation, shall be deemed to be
practicing law within the meaning of this section.

Penalty $50-500 fine or imprisonment up to one year.

2. Interpretations of Section

Recognize that standards are shifting but there are still some
relatively bright lines.

Representation in court is prohibited.

Life Science Church v. Shawano County the issue was whether a
church’s trustees may represent the trust without a licensed
attorney. 221 Wis.2d 331, 333 (Wis. Ct. App. 1998). The court
held the trustees may not represent their trust in court without
licensed counsel.

What about administrative hearings?

Giving “legal advice”

State ex rel. Junior Asso. of Milwaukee Bar v. Rice, 236 Wis. 38,
294 N.W. 550 (1940).

“Giving advice as to legal rights is clearly the function of
lawyers. Rendering legal advice for compensation as a customary
practice is held to be practicing law under all of the authorities
(Brand, Unauthorized Practice Decisions); and such activities on
the part of a layman constitute the practice of law by him.”

The [insurance] adjuster could report the finding of his
investigation of the facts of the accident and give his opinion as
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to these facts, but he could not make any recommendations either
to the insurance company or claimants as to the advisability of
paying or rejecting claims or presenting claims, since this would
involve an analysis of the legal rights and responsibilities of the
parties.

How does this translate here? How about whether a client should
or should not file a contested case hearing on a wastewater
permit?

Drafting Legal Documents

State ex rel. State Bar v. Keller, 21 Wis. 2d 100, 123N.W. 2d 905
(1963)  “leases and contracts create substantive rights and
obligations of parties and to prepare them and advise concerning
their significance other than their standing under the interstate
commerce laws and regulations would constitute the practice of
law…”

65 Op. Atty General 175 (1976)
Based on these principles, I conclude that drafting Articles of
Incorporation and other corporate documents constitutes the
practice of law.

Drafting intergovernmental agreements, contracts and
ordinances?

D. Summary

1. What do these standards tell us?

Engineers and geologists are charged with performing services
for which they are qualified.
There are some things that involve legal questions which are
within the province of attorneys.

2. This is the “should” part.  What about the practical part?

Basically lawyers are viewed as a necessary evil when your
client is sued or needs to sue someone. But waiting until there is
a law suit to talk with lawyers is the most expensive and least
effective way to address issues.
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3. What do lawyers bring to the gray area?

Lawyers can help clients (and you) avoid litigation
Lawyers can help put clients in a better negotiating position with
regulatory agencies and other vendors
Lawyers have certain skills and training in drafting documents

III. PRACTICAL CONSIDERATIONS – WHAT ARE THE ROLES OF
LAWYERS IN ENVIRONMENTAL MATTERS?

A. Law In The Context Of Government Affairs

Environmental law is fundamentally a government affairs practice.
Government involves three branches:

Legislative function – drafting ordinances, rules and statutes
Executive function – administering the laws, issuing permits, enforcing
decisions
Judicial functions – hearing legal disputes on permit

1. Legislative Issues – Legal Issues in Ordinance Drafting

a. Powers of Government

Example:  Can a town enact a zoning ordinance?

Do they have authority to do so?
Is the authority preempted or limited by state law?
Are there alternative regulatory responses such as
licensing ordinances?

b. Constitutional Restraints

Does the regulation constitute a taking?
Does the regulation violate equal protection or due
process?

c. Procedural Restraints

Has the town complied with applicable municipal law
provisions related to open meetings, public notice and
publication?
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d. Implementation

Does the ordinance have proper provisions for administration
and enforcement?

What happens if the portions of the ordinance are declared
invalid?

Taking an ordinance “off the shelf” is not always appropriate.

2. Administrative Issues

a. Obtaining Permits

Legal questions may involve the applicable standards or
key issues associated.  Often referred to as jurisdictional
triggers.
For example, navigability, OHWM, or Clean Water Act
limitations.
There may be related questions involving property rights
such as flowage rights.

b. Defending or Challenging Agency Actions

Need to create a record if agency denies application,
especially if there is no contested case hearing.

Need to know your appeal options.

o Is there a right to repeal?  If so, when and how?
What is the scope of the issues subject to appeal?

o Compare high capacity well to WPDES permits. In
the former, a hearing is not required; in the latter, it
is.

c. Responding to agency enforcement

The NOV conference.  Do you know where you are in the
enforcement chain of events?  Do you know what is
coming next?



7

Admissions, disclosures, defenses and remedies

B. Law In The Context Of Relationships Between Parties

Apart from ordinances and permits, local governments often have
contractual relationships with other parties.  There are several areas in
which the contracts require legal review.

1. Contracts for Equipment and Services

a. Defining Performance and Breach

b. Dispute Resolution.  When there is a dispute between the
engineer and the contractor.

x.05 Decisions on Requirements of Contract Documents[.]
A. Engineer will be the initial interpreter of the Contract
Documents and judge of the acceptability of the Goods and
Special Services. Claims, disputes and other matters relating
to the acceptability of the Goods and Special Services or the
interpretation of the requirements of the Contract Documents
related to Seller’s performance will be referred initially to
Engineer in writing with a request for a formal decision in
accordance with this paragraph…

c. Form of Dispute Resolution

Arbitration vs. mediation
Venue

2. Intergovernmental Agreements.  Wis. Stat. § 66.0301 (formerly
§ 66.30)

a. Scope of Authority. Allows governmental entities to do
jointly what they have the power to do individually.  So what
power do they have?

b. Public Entities Are Subject To Public Procedures. Open
meetings, open records etc.

IV. CONCLUSION


